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mus have charac erized he bourse and is law, so ha one had o
unders and he way in which prevailing economic and social circum-
s ances had provided he impulse for shaping hose priva e rules in force
a hebourse. Bu for this ask here was much morein he way of source
ma erial, and be er sources. The exper hearings of he inquiry, and
somerecen ly published his oricals udies provided an enormous amoun
of ma erial ha needed o be pu in order.

Bu in urning o work on he bourse ma erial i was no only his
reciprocal rela ionship be ween commercial law and everyday needs
ha len Weber he feeling of being on solid ground. Al hough Gold-
schmid had published prac ically no hing on he problems of s ock and
commodi y exchanges, Weber could none heless call upon Goldschmid ’s
au hori y in his approach o he major issues of he con emporary
bourse. For Goldschmid had demons ra ed ha he commercial law
prevailing vir ually everywhere:

Commercial law was herefore his orically speaking he law of
merchan s for merchan s. Even where, in course of ime, ha which had
originally been mercan ile cus omary law was ransformed in o codified
law by legisla ors, his for hemos par simply endorsed hecus omary
usage of merchan s and raders. All Weber had o do when beginning
his s udy of he bourse was pursue hisideaand o ask: in draf ing new
legisla ion, was i expedien simply o give legal force o he exis ing
Bourse prac ices, au onomously developed by raders and merchan s?
Or did he legisla ure now have a differen ask; and if so, why, and
wha was his ask?

Goldschmid had fough agains plans o adop in Germany he
prac ice of he French Code de Commerce, which simply brough o-
ge her helaw prevailing in commercial ransac ions. Ins ead, he sough
a separa e body of commercial law ha would rea raders, merchan s
and men of business as a special es a e. This was he mo ive behind he
crea ion of he Handelsgesetzbuch, which came in o force in 1900. In
favour of his approach was ha a body of law of his kind was more
effec ive in mee ing he exigencies of commerce: clari y of rela ionships
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between those who required it; certainty and security of the rules, swift
settlement of disputes, Treu und Glauben, recognition of a special mer-
chant’s honour, but also the acknowledgment that men of commerce
wanted to make profits out of speculative business. If commercial law
was a body of law applying to all merchants in the interests of economic
functionality, could Bourse Law not build upon this? Time and again in
Weber’s writings on stock and commodity exchanges we can see how he
carried on the work of his teacher. For example, Weber recognized that
with respect to Differenzgeschiift:

there was no avoiding a clash between on the one hand the legal con-
sciousness of businessmen who had nothing but contempt for the sheer
unfairness of the ‘difference plea’, and on the other a public which did not
understand why the state should put its authority behind efforts to realize
gambling debts.*!

But nonetheless trading in futures appeared to be quite economically
indispensable, and so he sought a clear separation between the two
spheres. This pointed to a separate body of law for the bourse, if possible
with autonomy granted to those qualified to deal in the bourse. It was
for this reason that Weber identified the question of admission to the
bourse (or conversely the exclusion of speculators without capital) and
the powers of a court of honour as central questions for the reform of the
German bourse. He ended up tersely summarizing his conception of
reform before the provisional bourse committee, in opposition to the
views of Count Arnim, the leader of the agrarian lobby hostile to the
bourse; he would rather see introduced:

a degree of plutocratic closure to the bourse, if I might express myself in an
unfriendly manner, rather than entertain the assignment of entry rights
founded upon proof of moral qualification, the allocation of which would
be problematic; the latter being favoured by the Inquiry Commission and
by the Bourse Law. [ would far rather see introduced proof of economic
qualification, especially a minimum amount of property...

He did however continue:

...but this is an idea whose implementation current sentiment in Germany
puts quite out of the quesﬁon.42

At the end of the nineteenth century the idea of freedom of contract no
longer commanded the unconditional authority in civil law that it had
once enjoyed when liberal ideas were at their peak. The state had come
increasingly to intervene in contractual relationships among its citizens

41. Weber, MWG 1/5, p. 509.
42, Weber, MWG1/5, p. 714,
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for a variety of motives, chiefly sociopolitical motives. Even in commer-
cial law the protection of the (supposedly) weak, or the less well-off,
became a political preference to which first the courts opened them-
selves, and then later the legislature. All the same, conflict here was not
as new as it then seemed. In his Universal History of Commercial Law
Goldschmidt had shown how there had always been a tendency for
‘individualistic’ and ‘cosmopolitan” commercial law to be on the defen-
sive in economic life against the force of ‘social” or “collectivistic” tenden-
cies. His student, Weber, must have been sensible to the dangers this
could pose to the functioning of markets. Such dangers were central to
Weber’s assessment of the law concerning the legal and political devel-
opment of stock and commodity exchanges — and not only in his orienta-
tion to authority and the state, as hitherto constantly emphasized in the
literature.

Since Goldschmidt ascribed great influence to economic factors in the
knowledge and development of the law he was highly regarded by the
economists of the time, although he was quite capable of judging
economic circumstances for himself. Nonetheless, he did insist on the
autonomy of a specifically legal (formal) way of thinking—as later did
Weber in his legal sociology. However, Goldschmidthad as early as 1860
admitted that an occupation with commercial law brought with it the

danger ‘of departing from the rigours of positive jurisprudence’.*

5. Was Weber’s Move to Freiburg a Move from Law to Economics?

Max Weber certainly ‘departed from the rigours of positive jurispru-
dence’, if he had ever adhered to them in the first place. But in accepting
the Freiburg appointment in 1894, did he really leap headfirst into
economics, and burn his boats? According to the Weber literature there
is little doubt about this. But the writings on the bourse remain a puzzle.
I think that Weber’s alleged shift from law into economics, as formulated
by Wolfgang Mommsen, needs reconsideration.** Of course, from 1894
onwards Max Weber referred to himself as an ‘economist’ often enough.
But what else should a Professor of Economics and Public Finance do? In
the circumstances it is therefore even more remarkable, but has so far
gone largely unremarked, that while in Freiburg Weber also announced
lectures within the Faculty of Law, or among ‘legal subjects’ in the

43. Letter of L. Goldschmidt to Professor Fitting, 1 July 1860, in A. Goldschmidt
(ed.), Levin Goldschmidt: Ein Lebensbild in Briefen (Berlin 1898), p. 236.
44. Mommsen, ‘Einleitung’, MWG 1/4, p. 39.
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Faculty of Law and State Sciences as it later became.*” This means that,
overburdened as he was with the preparation of lectures for courses that
he had himself never taken,*® he also in Freiburg held practical classes in
commercial law and twice announced lecture courses on the history of
German law, the first time for four hours a week, the second for five.
Announcing a special series of lectures on the bourse for a second time
for his last semester in Freiburg, he gave it the title “Bourse Organization
and Bourse Law (sic)’. The surviving lists of students paying the fee to
attend Weber's lectures indicate they were overwhelmingly members of
the Faculty of Law,* even though the chair was originally in the Faculty
of Philosophy, before it was integrated — not least on Weber’s prompt-
ing—in the renamed ‘Faculty of Law and States Sciences” shortly before
he received the offer of the Heidelberg chair.

The patchiness of existing biographies and accounts of Max Weber’s
intellectual development is quite astonishing. But it does seem possible
to resolve the puzzle of Weber’s taking up study of the bourse, atleast to
some extent; and to put together a plausible story. It simply means
greater involvement with his intellectual academic background, with
Max Weber the lawyer. I think that there are clear indications that
Weber, while in Freiburg, still sought to retain membership of both disci-
plines, or circles of discourse. The writings on stock and commodity
exchanges are not the sole or most important source of evidence for
this.*® Weber himself wrote in 1894 a remarkable letter to Friedrich

45. Wolfgang Mommsen does refer to this in his introduction to MWG 1/4, p. 41,
but without reaching my conclusion. Keith Tribe includes in his survey of Weber’s
Freiburg teaching only those lectures related to economic matters— Strategies of
Economic Order (Cambridge: Cambridge University Press, 1995), p. 83.

46. Marianne Weber, Max Weber, p. 202. I suspect that what is mostly taken as an
‘amusing exaggeration’ on the part Marianne Weber needs to be taken seriously. The
extent of Max Weber’s economic studies will never be clearly established. Ijudge his
interest during his time as a student to be small. His views as expressed in letters
concerning his attendance at the lectures of Karl Knies do not contradict this. On 12
February 1883 Weber wrote to his father: ‘In Knies’s lectures economics and financial
science, which I have to attend, [emphasis mine] are well covered, if uninterestingly,
which the material itself hinders’, Weber, Jugendbriefe (Tiibingen: ].C.B. Mohr [Paul
Siebeck], 1936), p.71. Law students who wished to sit their first examination in Prussia
needed proof of attendance at any lecture course in the state sciences. This course was
not examined.

47. Notable names among the students listed are: Paul Jaffé, Robert Liefmann,
Hugo Sinzheimer, Moritz Bonn, Gustav Sieveking, Rudolf Weyermann, Theodor von
Ungern-Sternberg.

48. The places where Weber published are also important as a source of evidence.
It was not only the principal text, the ‘Ergebnisse der deutschen Bérsenenquete’, that
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Althoff that the sole substantial reason for accepting the Freiburg
appointment was his problematic future situation:

With the peculiar nature of the disciplines I am interested in combining I
cannot conceal the fact that I would not easily find myself a place on the
Faculty of Law that could form the basis of a lifetime position.

His contemporaries also saw him as a man between disciplines. Adolph
Wagner wrote to a younger colleague at the time Weber received the
Heidelberg offer: ‘I think a lot of Max Weber. His sound legal knowledge
suits him well as successor to the author of Money and Credit./*° But in
Heidelberg, in contrast to Freiburg, Weber no longer offered lectures on
jurisprudence. The acceptance of the Heidelberg chair seems to have
been linked to his finally abandoning the experiment of serving two
masters (possibly also of the attempt to keep his future academic options
open). But, as would soon become apparent, in no respect successfully.

6. The Descent into Hell

And this brings me to the third question. Does Max Weber’s decent into
speechlessness, his ‘descent into hell’ > directly following his completion
of the final text on the bourse, have something to do with the end of this
eruption? Here I will be even more speculative than in discussion of the
first two questions, but I do wish to indicate the seriousness of this
question.

First, a few facts. Weber had not completed his series of articles on the
‘Results of the German Bourse Inquiry’, when the new Bourse Law was
passed in June 1896 with the votes of an overwhelming majority of the
Reichstag, including those of the national liberals. With this, Weber’s
enormous effort in generously preparing the ground for specialist and
political discussion before decisions on reform were made proved futile.*

Immediately after the decision by the Reichstag Weber sharply
criticized inhis publications the (unilateral) prohibition of futures trading

was published in a legal journal. The important essay on futures trading, ‘Die tech-
nische Funktion des Terminhandels’, appeared in the first volume of the newly
founded Deutsche Juristenzeitung. See MWG 1/5, pp. 597-613.

49. Letter of Max Weber to Friedrich Althoff, 3 April 1894, Weber, Briefe 1911-
1912, MWH 11/7, p. 291. My emphasis K.B.

50. Letter from Adolph Wagner to Wilhelm Stieda, in A. Wagner, Briefe, Do-
kumente, Augenzeugenberichte 1851-1917 (edited and selected by H. Rubner; Berlin:
Duncker & Humblot, 1978), p. 310.

51. Marianne Weber, Max Weber, p. 237.

52. There is however some evidence that Weber’'s work influenced discussion
leading up to the Amendment of 1908.
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in grain® —entirely in agreement with the views of the Prussian govern-
ent and imperial ministries, judging by their statements in the Reichstag
and the Bundesrat. It is quite possible that it was for this reason that he
was nominated in November 1896 by the Imperial Ministry of the Inte-
rior as one of two academics to sit on the Provisional Bourse Committee,
as discussed above. The Committee was firstly to advise and secondly
make recommendations to the Bundesrat with respect to the implemen-
tation of conditions for the issue of securities under the new Bourse Law,
to come into force on 1January 1897. Then the Farmers’ League> and the
German Farmers” Council demanded that the Committee should also
seek to secure the Reichstag’s decision on the prohibition of futures trad-
ing in grain against quite manifest efforts by members of the bourse to
circumvent the decision. Max Weber’s moment of greatest political effect
in this issue came in his confrontations with the leaders of the agrarian
lobby in the provisional committee, opposed as they were to the bourse.
But at the same time this success laid the seeds of his coming bitter dis-
appointment. His generally anticipated appointment to the Permanent
Bourse Committee for which the new law provided failed to materialise,
mostly because of intervention by the agrarians. Weber must have felt
himself rejected and excluded from the only institution in which future
questions of Bourse organization would require specialist knowledge
and advice. His expert knowledge was no longer in political demand.
Simultaneously, his familiarity with exchange dealings and related
matters seemed no longer of great academic benefit. No great predictive
power was needed to see that scholarly interest in issues related to stock
and commodity exchanges would quickly fade. Everything worth saying
seemed to have been said. The basic questions had been legislatively
resolved. Throughout 1897 there was considerable dispute over a strike
by members of the bourse against the law; but that was a matter for the
state and administrative courts. Of course, Weber could have continued
working on these problems. He could for instance have revised his
articles in the Handwérterbuch der Staatswissenschaften, bringing them up
to date. But that was just drudgery. No scholarly progress was to be
made here. Among economists, to whom Weber after his move to Hei-

53. ‘The representatives of the agrarian interest needed the decision for their
masses of thickheaded voters, “ut aliquid factum esse videatur”. A few of them even
believed in the particularly detrimental character of futures trading itself... A more
sorry example can hardly be conceived of the opportunity the Bourse issue provided
to those parties today most prepared to expose and denounce Kathedersozialismus and
Kapitalfeindschaft in German universities’, ‘Die technische Funktion des Terminhandel’,
MWG /5, p. 495.

54. Bund der Landwirte.
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delberg must felt that he definitely belonged, the bourse became once
more a marginal topic. Further effort in this area would result in no
especial recognition as an economiist, let alone prominence.

The matter was certainly not without interesting scholarly aspects. If
for example Max Weber had felt like fulfilling a promise he made in the
second of the two Goéttingen pamphlets, new terrain would have opened
up. He had written in a footnote: ‘Discussion here is confined for the
most part to the forms of exchange. The functions of the great financial
powers is best left for separate treatment.”> It is not known whether
Weber ever had any serious intention of writing about this.

Did the fulfilment of Weber’s academic duties in Freiburg give Weber
the opportunity (and the will) really to develop himself into an econo-
mist—even a modern, system-theoretical thinker? In the last few years
Wilhelm Hennis, Keith Tribe and Heino Nau have drawn attention to
Max Weber the economist.* I do not wish to make a fundamental criti-
cism of this approach, rather just add a question mark. A more thorough
treatment of this issue belongs elsewhere.

It is true that in Freiburg Max Weber regularly announced and deliv-
ered the requisite standard economics lectures. A bundle of his lecture
notes for various courses are scheduled to be sorted through and
published in the Gesamtausgabe, Section 11l. We anticipate their appear-
ance with great interest. For the time being we have the reprint of his
lecture outline on general (‘theoretical’) economics from 1898.°” The
reading list covers more than 500 titles, the sheer extent of the list being
variously cited as proof of Weber’s mastery of the discipline, or as evi-
dence of his excellent knowledge. But the manner in which this testifies
to Weber’s command of the material needs further discussion.”®

55. Weber, Die Birse II, MWG 1/5, p. 619.

56. See W. Hennis, Max Weber’s Central Question (Newbury: Threshold Press,
2000), pp. 105-47; K. Tribe (ed.), Reading Weber (London: Routledge, 1989); Tribe,
‘Historical Economics, the Methodenstreit, and the Economics of Max Weber’, in his
Strategies of Economic Order, pp. 66-94; HH. Nau, Eine ‘Wissenschaft vom Menschen’:
Max Weber und die Begriindung der Sozialokonomik in der deutschsprachigen Okonomie
1871 bis 1914 (Berlin: Duncker & Humblot, 1997).

57. M. Weber, Grundriss zu den Vorlesungen tiber Allgemeine (‘theoretische’) Nation-
alokonomie (1898) (Tiibingen: J.C.B. Mohr [Paul Siebeck], 1990).

58. The fact that Weber cited recent literature in his list was quite usual. At about
the same time Adolph Wagner published a similar outline, in which are included
Austrian theoreticians, including Auspitz and Lieben, as well as several titles from
Alfred Marshall, W.S. Jevons and Léon Walras, together with Neville Keynes’ book on
methodology from 1891. A realistic assessment of Max Weber’s reading capacity, plus
the fact that the bourse and other activities made significant demands on his time,
makes it highly unlikely that he could between 1894 and 1897 himself have read, let
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Reports of Weber’s lectures are unfortunately few and far between.
One of his first doctoral students, Robert Liefmann, later an important
economic theorist and specialist in economic policy, wrote in his
biography that “Weber was at that time still a pure historian, and, as
ever, entirely unsystematic’.”® Published in 1924, this judgment would
have been read by contemporaries and been open to criticism, which
lends the statement additional weight.

It strikes me as significant that, when in the summer of 1897 Weber
ended his work on the bourse, he did not take up another economic topic.
Instead, he turned to developing ideas he had presented in a lecture on
“The Social Causes of the Decline of Ancient Culture’,*’ returning to prob-
lems that he had dealt with in his Habilitation dissertation on the history
of Roman agrarian organization, eventually writing for the Handwdrterbuch
der Staatswissenschaften the essay ‘Agrarverhéltnisse im Altertum’.®!

Marianne Weber and others have attributed Weber’s collapse to
overwork. But in the summer of 1897, correcting the proofs for the last
articles on the bourse,®” he had a light teaching load, and so far as we
know there were no major scholarly obligations outstanding. Could it be
true that he had always needed a monstrous workload, and now shrank
in alarm before a yawning gap? That, in particular, he became uncertain
about his future as an economist? No great task came from outside at
this point which might have prompted a renewed ‘eruption’. But the
ensuing crisis seems to have given him the chance of shielding himself
from the demands of a chair not entirely suited to his interests, to
abandon familiar pathways and help him find new ones—new direc-
tions that, without any doubt, he had already prepared, visible traces of
which can be seen in the writings on stock and commodity exchanges.

alone worked through, most of the sources cited.

59. R.Liefmann, ‘Robert Liefmann’, in F. Meiner (ed.), Die Volkswirtschaftslehre der
Gegenwart in Selbstdarstellungen (Leipzig: Felix Meiner, 1924), p. 157. Liefmann wrote
of Weber as a supervisor: ‘Nonethless, in my dissertation [on cartels] my own theo-
retical instincts prevailed over those of Max Weber, who had only considered a
historical-descriptive treatment of the subject. Often I only dared to express my
opposition to his ideas in writing, although he was extremely considerate when
feeling his way in this alien way of thought’ (p. 158). Wilhelm Hennis has published
those parts of Weber’s comments on Liefmann’s dissertation corresponding to this —
see Max Weber’s Science of Man, p. 108 n. 10.

60. Published in Die Wahrheit (May 1896), pp. 57-77, reprinted in Gesammelte
Aufsitze zur Sozial- und Wirtschaftsgeschichte, pp. 289-311.

61. Handwdrterbuch der Staatswissenschaften 2nd Supplementary Volume (Jena,
1897), pp. 1-18.

62. The two articles for the 2nd Supplementary Volume of the Handworterbuch der
Staatswissenschaften on Bourse Law and Securities.
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